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Over the decades, the workers’ compensation
system has provided many injured workers with
a significant guarantee of both medical and
financial support when they have been injured
on the job. To be effective, workers’ compensa-
tion systems at a minimum should include prin-
ciples that require the addressing of medical
causation, determination of an individual’s func-
tional ability both pre- and post-injury to include
activity restrictions, return-to-work capability
and disability, meeting jurisdiction-specific
reporting requirements of the workers’ compen-
sation reporting requirements, and having knowl-
edge of other perspectives of the various
authorities and jurisdictions present in the United
States. ACOEM lays out a description of various
aspects of workers’ compensations systems in the
United States, with recommendations for mini-
mal standards and best practices. This paper
limits itself to the discussion of jurisdictions
within the United States and ACOEM strongly
recommends that providers consult directly with
the states in which they are working as there are
state variations in workers’ compensation.

PURPOSE

he association between work and
injury or illness has been long recog-
nized as a critical part of medical care, not
only for the many unique conditions present,
but also because of the economic impact on
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on Workers’ Compensation

society. This led to a “grand bargain™ that
created workers’ compensation (WC) sys-
tems a century ago, trading workers’ rights to
bring tort lawsuits against employers for
work injuries in exchange for access to
medical care with disability compensation.

This document addresses WC sys-
tems in the United States (US). Mandated in
every jurisdiction, WC falls under admin-
istrative law and each state has its own WC
insurance program and laws." The federal
government offers WC insurance for fed-
eral employees both military and civilian:
the four major federal programs are the
Federal Employee’s Compensation Pro-
gram, Longshore and Harbor Workers’
Compensation Program, Energy Employ-
ees Occupational Illness Compensation
Program, and the Federal Black Lung Pro-
gram.' But, most employers are not part of
a federal system and have programs that are
determined, run, and managed by individ-
ual states, territories, and the District of
Columbia (referred to in this paper as
“states’”). With the passage of time and
the advent of insurance systems, the
increased involvement of legal representa-
tion, emergence of electronic health records
(EHRs), advances in knowledge about
genetic susceptibilities and associated test-
ing, as well as layers of privacy concerns,
the current landscape differs from when
WC systems were created.

The American College of Occupa-
tional and Environmental Medicine
(ACOEM) believes any WC system should
include the same fundamental principles
regardless of jurisdiction. To be effective,
WC systems should at a minimum include
principles that require addressing of medi-
cal causation, determination of an individ-
ual’s functional ability both pre- and post-
injury to include activity restrictions,
return-to-work capability and disability,
meeting jurisdiction-specific WC reporting
requirements, and having knowledge of
other perspectives of the various authorities
and jurisdictions present in the US. This is
not meant to be an exhaustive list, but an
affirmation of the basic requirements and
recommendations (Exhibit A) for all sys-
tems. ACOEM is uniquely positioned to
offer an authoritative analysis of these

issues from a neutral, scientific, results-
oriented perspective, and to propose stand-
ards regarding fundamentals of how these
systems should be structured and imple-
mented. This paper limits itself to the dis-
cussion of US jurisdictions; providers are
strongly recommended to consult directly
with the states in which they work due to
state variations in WC.

INTRODUCTION

In the era before WC, employees
injured at work had the opportunity to
sue their employer. The lawsuit could
involve unlimited damages, but at the same
time there was no guarantee that worker
medical costs would be covered. The
employee would not be paid for disability
unless and until a suit was won. The WC
system was developed as a compromise
between labor and business owners. If a
worker was injured during and as a result of
employment, the employer would cover the
medical expenses and provide replacement
wages that would normally be paid to the
individual during their medical treatment
and convalescence. It is also understood
that the WC system would compensate both
temporary and permanent disability result-
ing from work-related illness or injury.
Over the decades, the system has provided
many injured workers with a significant
guarantee of both medical and financial
support when they have been injured on
the job.

Modifications of the WC system
affect costs for both employee and
employer. Interjected into the interaction
between those parties is the potential for
controversy over the injury, treatment, and
other aspects of care. The medical-legal
system that has evolved to deal with this
includes lawyers and judges specializing in
WC (and regulations that specifically
address WC), and other individuals such
as case managers, claims adjusters, and
others who have become involved in the
management of this large complex system.

In most states, WC benefits are admin-
istered by a combination of self-insured enti-
ties and competing private insurers. In a
minority of states, WC benefits are exclu-
sively administered by state government.
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Monopolistic state-run examples are those of
Washington and Ohio. While the overall WC
principles apply regardless of the entity
administering benefits, monopolistic states
have more control over all aspects of the
system. Variability of WC systems among
jurisdictions includes parameters such as
thresholds and mechanisms for determining
if an injury is work-related, control over
choice of treating providers, compensation
to injured workers for lost wages, rules for
provider treatments, compensation to pro-
viders, rules for legal representation, appeals
rights of various kinds, and many others.

ACOEM believes that certain core
principles should apply to these complicated
systems. Specifically, causation should be
determined insofar as possible by scientifi-
cally valid criteria; injured workers should
be protected against economic harm due to
work injuries; employers should be incen-
tivized to protect workers from injury and to
provide alternate job assignments to mini-
mize lost time after injury; providers should
be incentivized to provide appropriate care
by adequate compensation, and minimal
barriers from system requirements; quality
of care should be assessed by a fair and
scientifically valid protocol that is available
to all parties in selecting treating providers as
well as for determining appropriate treat-
ment; and the ultimate goal of treatment
should be to maximize functional outcomes.
Clinical quality assurance should be an inte-
gral part of WC systems, with adequate
feedback to stakeholders and continuing
quality improvement wherever possible.

Due to the large amount of docu-
mentation that is generally required from
multiple parties, WC systems should be
built around robust information technology
(IT) systems to minimize inefficiency,
maximize confidentiality, standardize
reporting, and make elements of a WC case
easily available to all appropriate stake-
holders in a transparent fashion, also giving
state regulators the ability to gather and
analyze data for the system as a whole. This
paper presents a description of various
aspects of WC systems in the US, with
recommendations for minimal standards
and best practices.

FUNCTIONALITY AND
WORKERS’ COMPENSATION

WC is a unique health insurance
system in the US in that it focuses on both
functional outcomes in addition to clinical
processes. Functional ability is increasingly
recognized as an important measure of
health. Roughly 10% of workers incur inju-
ries or illnesses that ultimately lead to
prolonged or permanent withdrawal from
the workforce, which can be as a result of
both work-related, as well as, non-work-
related injuries and illnesses.”

Workers may have a loss of physical
ability and limitations in their routine activ-
ities. Functional impairment has significant
financial and societal costs and often WC
does not fully cover financial loss to injured
workers, further contributing to overall
decreased productivity. One strategy pro-
posed to decrease overall disability trends,
as well as associated costs, is a new empha-
sis on functional ability as a quality health-
care metric that would be integrated into the
clinical processes.” Occupational and envi-
ronmental medicine (OEM) physicians
have long placed a strong emphasis on
measuring functional outcomes in its
approach to patient treatment. OEM physi-
cians are often retained by WC systems to
address work-related injuries and illnesses
and recommend evidence-based treatment
plans that facilitate performance improve-
ment and functionality.”

Functionally based care comple-
ments clinical process measures by adding
a strong emphasis on longer-term outcomes
and seeking to return employees to work
and normal functioning as quickly as pos-
sible to the benefit of all parties involved,
that is, patients, providers, employers,
insurers, as well as the economy and society
at large.” The overall goal for providers
should be improving value for patients
and systems.

DIRECTING CARE

Rules regarding the choice of treat-
ing physician vary widely by jurisdiction.
Either the employee or employer may
choose the physician. In some jurisdictions,
employers may direct medical care if they
are part of a managed health care system. If
an employer participates in a state monop-
oly WC system, for examgle, the employee
may choose the provider.”

Rules can be complex. In Arkansas,
the employer has the initial choice of phy-
sician from among those associated with
managed care entities certified by the com-
mission. In California, employees who have
not predesignated a physician before the
time of injury, may change to a treating
physician of their choice 30 days after the
injury (the employer directs medical treat-
ment for first 30 days). But if the employer
utilizes a state-approved medical provider
network that choice can only be within the
network. In Colorado, the employer has the
initial choice. In Connecticut, the employee
chooses from a state list. In New Jersey, the
employer chooses the physician.’

Currently, 25 states allow the choice
of care to be directed by the employee; 18
states leave the choice of physician to the
employers’ direction; six states have a mix-
ture of employee and employer choice; and
two states have the employer/insurer deter-
mining how health care is directed. Due to

© 2020 American College of Occupational and Environmental Medicine

specific wording regarding provider assign-
ment and managed care models, it is
strongly recommended that providers con-
sult directly with the states in which they
are working as statutory and regulatory
requirements change frequently.

States have tried a number of models
to try to reach a balance between providing
high-quality health care and rehabilitative
services to an injured worker while avoid-
ing excessive costs overall. In one scenario,
the employee has the choice of physicians,
but the employer has set up relationships
typically with an occupational health clinic
or a particular provider and tends to refer
the care to that provider. There is a volun-
tary agreement by the employee to see the
employer’s preferred health care provider.

In a state where employees choose
the provider, there are a limited number of
checks and balances for the employer to
manage cost. The first check in that system
is to maintain a good relationship with the
injured worker.* An employer who disre-
gards an injured worker, providing no con-
tact or any indication of concern typically
has a suboptimal financial outcome com-
pared with an employer that supports the
employee. This has consequences in all
states as it can lead to litigation and delayed
recovery including in states where employ-
ees do not have complete choice. For exam-
ple, human resource may show concern for
the injured worker which is a relatively
inexpensive intervention in terms of limit-
ing subsequent WC cost. This reflects on
the culture of the employer’s organization.

MODIFIED DUTY

It is essential that employers offer a
modified duty option for injured workers to
maintain them in the workplace. It is well
known that the longer an employee remains
out of work, the likelihood that they will
return to work diminishes precipitously.>®
Therefore, a return-to-work specialist is a
valuable option, and a workplace that is
willing to accommodate a wide variety of
work restrictions will have a better out-
come. The move toward providing alterna-
tive jobs or light duty is an important
management strategy.

CLAIMS ADJUSTERS AND NURSE
CASE MANAGERS

A WC claims adjuster or examiner
reviews claims and ensures that all entities
follow proper guidelines and WC laws.
Individuals who adjust claims vary widely
in terms of their medical knowledge and
expertise. Claims adjusters may have as
little as a high school education, or they
may be medically trained individuals.
Claims adjusters may have influence in
the course of treatment as part of a multi-
disciplinary team, such as accepting the
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treating physician’s recommended treat-
ment or questioning the treatment plan
and obtaining independent assessments
such as independent medical examinations
(IMEs) by third-party medical providers to
help make decisions in the care of the
individual.

A higher level of control for some
claims is the use of a nurse case manager. A
nurse case manager is a liaison among the
medical provider, the employer, and the
injured worker.” A nurse case manager
may work for the WC carrier and may play
an integral role in the coordination of med-
ical treatment and the stay-at-work/return-
to-work process.” Nurse case managers
may also be hired by an employer repre-
sentative, and their most significant charge
is to make care more efficient and to limit
the cost of care. The nurse case manager
can ensure the claims adjuster is aware of
the injured worker’s medical needs so they
can assist in expediting access to prescrip-
tions, medical tests, and therapy as ordered
by the treating physician.” A nurse case
manager may provide information that
speeds up the process of returning the
injured worker to work, as well as, their
recovery from the workplace injury.” In
addition to nurse case managers, WC car-
riers or employers often have nurses on staff
to help interact with workers and to aid in
the interpretation of medical issues.

ROLE OF ATTORNEYS IN
WORKERS’ COMPENSATION

WC attorneys represent parties,
including both workers and their employ-
ers, involved in legal disputes regarding
injuries sustained on the job. The attorneys
negotiate settlements and ensure funds
awarded by the courts are actually paid.
These attorneys may be called upon to
argue on behalf of an injured worker or
may defend employers. In addition to their
role in trial advocacy, they may also provide
legal advice to determine whether or not to
go to court and whether to engage in nego-
tiations if a settlement is possible.®’

In an undisputed claim, where an
injured worker is fully compensated and
is satisfied with their WC benefits, the
worker may not choose to engage an attor-
ney. However, there are examples where an
injured worker may benefit from qualified
representation (eg, if there is a high prob-
ability of future medical care being
needed).®

An employer also has a level of
control through hiring a lawyer. The lawyer
may negotiate with the other parties directly
to try to reach conclusions regarding rea-
sonable benefits. This is particularly true in
more catastrophic injuries in which the
costs may be quite significant.
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INDEPENDENT MEDICAL
EXAMINATIONS (IMEs)

IMEs may sometimes be needed to
review the medical care and medical
records that are available and to provide
clarification for the claim adjuster. Depend-
ing on state regulations, IMEs may be
requested by the employer representative
(eg, WC carrier), the worker, or an admin-
istrative law judge. In some IMEs, the issue
may be one of causality in the course of
employment. Each state may have a differ-
ent nomenclature for these IMEs and the
physicians who perform them.

The IME may be obtained to deter-
mine the course of treatment and may help
to limit unnecessary and extensive costs
that do not give value to the care of the
injured worker as well as explore fraudulent
activities. In some states with state-funded
medical examiners, the medical evaluation
may be a function of the WC board and
provide an independent review for the
administrative law judge involved.

PROVIDER NETWORKS

The most common models that are
outside the pure employee choice scenario
include the formation of a managed care
organization (MCO) or a preferred provider
organization (PPO) in which networks are
established that limit the physicians and
give employers the options to work with
certain individuals. There are some inter-
mediate options available. For example,
New York State has an option for a negoti-
ated network between the labor union and
an employer. This is done through collec-
tive bargaining. There is also a form called
a C3.1, maintained by the employer, offered
by the New York State Workers” Compen-
sation Board which is completed by an
injured employee when the employer who
is not part of a PPO wishes to recommend a
network and facilitate treatment. Individual
states may have state specific programs
which may further define or expand the
network-based options available for the
employer or the employee. The resources
for WC MCO and PPO are state specific.
Specific data looking at the benefit analysis
of managed care options on a national basis
or quantitative data on a state level was not
uncovered and these authors defer to each
state legislated program.'”

Legislation in some states allows for
an organization to form a network of pro-
viders that are certified by the state to
provide WC care. This is to identify those
providers who offer the highest quality care
with more efficiency, thereby decreasing
waste in the system and increasing
return-to-work efficiencies. Depending on
how the network is originated, the organiz-
ing network provider may have a

mechanism in place to monitor the care
provided by network providers to injured
workers and may add value to the network
by mechanisms which encourage care to be
given by the best performers in the system.
The network may also have a mechanism to
eliminate care being given by poor outcome
providers. However, the parameters used to
manage an outcome-based network remain
quite difficult given the variability of cir-
cumstance and patient populations.

There is a requirement to maintain
surveillance and document the proper cre-
dentials of the network providers. Most
states require a minimum number of entry
providers for the injured worker in each
county certified, as well as specialists and
facilities sufficient to allow for rapid care
and choice. States may also require acces-
sibility to a health care provider in the WC
network within a certain timeframe.

In most situations, there is a period
during which the employer has control after
which the employee can opt out and seek
care on their own. The idea was to have a
network of the best providers providing the
most efficient care with the integration of
nurse case managers. Theoretically, this
could be quite a valuable system, but the
outcome comparison data has been limited
and the value, in terms of cost savings and
employee return to work parameters,
remains unquantified.

For the treating physician, the PPO
will often reduce the reimbursement rate by
utilizing a reduced fee schedule. Another
area of concern is that the PPO model may
attract high volume, low-quality WC care.
PPOs frequently depend on volume as an
adjustment for the decrease in revenue and
may not provide the highest quality care as
the number of services provided, rather
than the quality of service, determines over-
all compensation. The mechanism and
methodology by which providers are added
or removed from the network by the net-
work manager remains poorly defined.

MANAGED CARE
ORGANIZATION

In the MCO model, a private com-
pany selected by the employer medically
manages the WC claims. Certain states, but
not all, have authorized the use of WC in
MCOs. This offers an alternative to the
traditional WC care approach by allowing
employers to take advantage of a network
of providers designated to provide care to
the injured worker, and this is often offered
at a reduced premium. Depending on the
network, its performance may be monitored
by the state agencies, the carriers providing
or utilizing the network, or be accredited by
independent agencies such as the Utiliza-
tion Review Accreditation Commission
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(URAC), National Committee for Quality
Assurance (NCQA), etc.

The inclusion of the many stakehold-
ers creates significant stress on a traditional
health care provider network model, like a
health maintenance organization (HMO)
and while “universal health care models”
incorporating WC into other health care
services has been tried, to date, it has not
been utilized as a standard mechanism to
provide network based care. In the WC
MCO model, the organization remains
responsible to many customers; not just
the patient but also the employer, the law-
yers, the WC board, claims adjusters, and
case managers. It is a complex system and
does not fit easily into an HMO model. The
MCO model does have some advantages
over the PPO model including the fact that
in the MCO model, the health care organi-
zation does have an incentive to identify
inefficiencies and expedite care beyond just
providing a list of network providers.

There are incentives to provide med-
ical services to an employee in order to
facilitate return to work in the least amount
of time possible with the best quality care.
MCOs have some control and management
over the health care provider network, and
this system provides some control. In addi-
tion, negotiated services, such as radiologi-
cal services and durable goods costs may
result in additional savings for the payor.

REIMBURSEMENT AND QUALITY
OF CARE

Another area of interest is the reim-
bursement schemes. One such scheme—
outcome-based reimbursement system—
has been attempted in Ohio. The Bureau
of Workers” Compensation Group experi-
ence rating programs or group retrospective
rating programs are available in the Ohio
Workers” Compensation System. In this
results-oriented approach a consultant ana-
lyzes a hospital’s experience data and helps
to determine the WC premium saving pro-
gram for each organization.

In the group retrospective rating hos-
pitals or in premium rebates, assessments are
based on the level of claims incurred. In
2016, Ohio reported that 13% of employers
had implemented value-based care in their
WC systems, 53% reported no plans to
implement value-based care, but 40% of
commercial group health entities had
adopted the value-based model and Medi-
care was tying 85% of payments to quality-
care results.'! Macy’s also applied a similar
model in California and replaced its frag-
mented fee-for-service system with an out-
come-based integrated fee for value system
utilizing Kaiser on the job. They found that
the program drastically reduced the medical
and pharmaceutical costs as well as litigation
rates. Total costs remained low and they

found that there was a 41% lower total cost
per claim, 45% lower direct medical cost per
claim, 59% lower average pharmacy cost,
64% fewer claims involving litigation, 42%
lower medical cost for low back injuries, and
73% lower cost for shoulder and upper arm
injuries per claim.'!

The lessons learned included that
building an outcome-based network as a
single payer employer and multiple states
is extremely difficult and resource intensive.
Further analytics are needed in order to build
the network which is not as advanced in the
system as it needs to be. The easiest place to
start was with industrial clinics where many
of the specialty doctors may not maintain
enough provider data. Other considerations
included outcomes-based networks reducing
utilization review (UR) volume, utilization
of opioids, and measurement of return on
investment (ROI).!!

It may be difficult to determine who
are the best providers within the network of
providers. Medical directors for the state
regulatory system or within provider sys-
tems may be useful. Experienced nurse case
managers and claims adjusters can also be
helpful. Not all providers are knowledge-
able about the return to function and
work process.

There is currently no good way to
judge the value of particular providers
within the system. Furthermore, part of
the difficulty is that the best quality pro-
viders may be responsible particularly in
the subspecialty areas for the most chal-
lenging cases and their outcomes may be
skewed to poorer return to work values than
physicians that take on the more straight-
forward cases. An MCO system does have
some value, but it is difficult for traditional
HMOs and health care networks to inte-
grate a WC model.

OTHER WORKERS’
COMPENSATION
REIMBURSEMENT
CONSIDERATIONS

Medicare influences WC medical
cost containment in several ways. Medicare
reimbursement rates influence prices paid
for medical services, including medical ser-
vices for WC.'> Many states base their WC
medical fee schedules on the Medicare phy-
sician reimbursement schedules.'” Some
states control costs for services provided
by facilities through systems based on either
Medicare’s Diagnosis Related Group (DRG)
system for hospital stays or Medicare’s sys-
tem for ambulatory services.'?

In states that base their WC medical
fee schedules on the Medicare physician
reimbursement schedule, WC medical costs
are affected by changes to Medicare reim-
bursement rates.'? Failures to account for
changes to Medicare’s methodology or for
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trends in how Medicare reimburses physi-
cians in the various medical specialties
might have reduced the effectiveness of
some WC physician fee schedules.'? States
with fee schedules based on resource-based
relative value scale (RBRVS) show less
variability and a tendency toward lower
percentages relative to Medicare than states
that do not base their fee schedules on the
RBRVS.'? States with the lowest percen-
tages to Medicare base their schedules on
the RBRVS, while four of the five states
with the largest percentages do not.'?

The  Workers’ Compensation
Research Institute (WCRI) produced a
series of studies that express WC fee sched-
ule as percentages of the corresponding
Medicare rate.'” Most states that use the
RBRYVS either specify the maximum allow-
able reimbursement (MAR) as a percentage
of the Medicare rate or use the Medicare
relative value unit (RVU) and replace the
Medicare conversion factor (CF) with state-
customized values.'> WC fee schedules
often differ from Medicare by having mul-
tiple CFs.'” One reason that states have
multiple CFs is to counteract Medicare’s
reimbursement of specialty care at a lower
rate relative to market rates than Medicare’s
reimbursement of primary care services.'?
The percentage of WC medical reimburse-
ment that falls subject to physician fee
schedules has been steadily declining.'
Systems frequently price their fee schedule
at some defined percentage above Medicare
but Medicare is still usually the base. Medi-
care does not reward occupational medicine
physicians for extra time spent in consulta-
tion and communication efforts proven to
facilitate effective return to work including
education and assessment of increasing
functional activity as well as communica-
tion with employers and case managers for
instance. Systems in WC usually have to
create new codes for additional much
needed services, for example, in Washing-
ton State and Colorado.

Choosing the right physicians to take
care of workers with work-related injuries is
essential, but the process can be challenging.
Physicians who provide high-value services
produce the same or better results at compar-
atively lower overall costs per injury episode
than other physicians do." Finding the best
physician will require balancing many fac-
tors."? It is important to seek out those who
deliver high-value services, and in doing so
help to upgrade the WC system overall by
rewarding the physicians who provide the
best medical services and outcomes at com-
petitive cost within the system.13

VOCATIONAL REHABILITATION

Vocational rehabilitation is a collec-
tion of processes, tools, and resources
including trained specialists who address
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injured workers deemed unable to perform
the regular duties of their jobs, but who retain
the potential to develop other job skills which
can lead to gainful employment options.
There are often employees who can no longer
perform their job but have significant work
capacity remaining. Vocational rehabilitation
is of benefit to offer aggressive assessment
and retraining of workers who have lost earn-
ing capacity, but who still retain some earning
capability. Vermont is the one state that
attempted to have an employer fund a voca-
tional rehabilitation program available for
injured workers.

Vocational rehabilitation assessment
is an area of discussion in terms of educa-
tion and placement. Integration with the
Americans with Disability Act (ADA)
and various other employee benefits includ-
ing the Family Medical Leave Act (FMLA)
is also an area for debate. Vocational reha-
bilitation recognizes that an employee
unable to perform within his/her job
description does not automatically need
to be removed from the workforce and
may be capable of significant job skills
which can result in wage-earning in the
job market.

Vocational rehabilitation includes
activities such as:

e Developing a personalized job accom-
modation to allow for the performance
of a job duty (ie, a variable height work-
station for back injuries), within the
guidelines put forth by the ADA.

e Assessment of job skills by a trained
vocational  rehabilitation  specialist,
including an analysis of educational lev-
els, psychosocial issues, functional
capacity, past jobs, and skill sets, as well
as prior training.

e A survey of the job market based upon
current skills and potential trainable
skills with the identification of jobs
and employers.

e Education and training programs to
increase skill sets and employability.

e Counseling on interviewing skills and
assistance with job search.

e Subsidized incentives for employers to
utilize employees with prior disabling
conditions.

Vocational  rehabilitation =~ may
include placement within the operation of
the employer at the time of the injury or
may be directed towards new job placement
with a new employer or in a self-employed
status. The resulting employment may
result in work activities and lower or higher
wage-earning capacity depending on the
original job skills and any obtained through
the rehabilitation process. There are prob-
lematic issues concerning older workers
and less educated workers. However, there
are quite a few workers that would be able
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to return to some work capacity where there
is a robust vocational rehabilitation pro-
gram in place.

The ability to return an impaired
employee to the workforce is of benefit
to all involved. There is a strong incentive
to all levels of government to diminish the
level of disability in the workforce. Pro-
grams that are designed to work with
injured employees out of the workforce
due to impairment are highly desirable.
Some employers take on the task of pro-
viding vocational rehabilitation by employ-
ing or contracting with vocational
rehabilitation specialists and acting upon
their recommendations. All 50 states have
vocational rehabilitation resources that
offer the services discussed above. How-
ever, these are generally underfunded by
state resources. Employer-funded voca-
tional rehabilitation resource as part of
the WC system has been attempted but
has been met with little support by the
business community.

The US Department of Education
offers block grant awards to states for voca-
tional rehabilitation services under the State
Vocational Rehabilitation Services Program.
Details regarding the modifications and sta-
tus of these grants can be found at https://
www2.ed.gov/programs/rsabvrs/legisla-
tion.html. Funds are utilized for vocational
limitations due to impairment of all origins
and are not limited to workplace acquired
disability. This includes services for the
blind and those with developmental disabil-
ities. Further, individual educational grants
may be authorized.

Returning a worker with impairment
to the workforce utilizing the many services
and options available through vocational
rehabilitation is a beneficial proposition
for all parties. The restoration of normalcy
for the worker, the availability of a trained
and capable worker to the workforce, and
the decreased need for support services
improves society overall. It is recom-
mended that states take full advantage of
federal grant funding for vocational reha-
bilitation services and that the injured
worker is considered high priority within
the program, particularly given the limited
timeframe needed to restore a worker to
the workforce.

Incentives are present for employers
to incorporate or contract with trained voca-
tional rehabilitation specialists on their
human resources team. ACOEM recom-
mends that each state’s WC system con-
sider a formal vocational rehabilitation
resource to be made available to the
employees who are deemed disabled. The
development of a legal and fair formula for
dividing the cost of the program between
federal, state and specific funding may be
built into an employer’s costs of WC

coverage. This may be perceived as an
additional cost to employers, but the benefit
in reducing disability rates for injured
workers who are returned to the workforce,
and the availability of skilled and trained
workers, provided through this system, will
more than pay for the cost of funding this
program. Vocational rehabilitation does not
have to be covered by the state; it can also
be covered by self-insured programs or
private insurers which is already done in
the face of permanent total disability.

ISSUES OF FUNCTIONAL
OUTCOMES AND
RETURN-TO-WORK

WC directly impacts both medical
costs and disability; while related, most
systems tend to treat these two issues sepa-
rately. The medical components approach
WC through fee schedules, prior authoriza-
tion, guidelines to help decrease medical
costs while the disability component is
addressed via caps on disability payments.
Most WC guidelines emphasize continual
assessment of function, both to assist in
return to work and as a measure to deter-
mine when treatment will be approved.

Washington State has shown that occu-
pational medicine models can significantly
improve outcomes, that is, Centers of Occu-
pational Health and Education (COHE),
which combine medical care with immediate
access to return to work coordinators and
incentivize reimbursement to providers based
on a return-to-work focus. The COHE model
is now the focus of a major grant initiative
from the US government. Washington State
found that this model not only improves out-
comes but also results in higher provider
satisfaction with care.'* An integrated model
like this allows the provider to spend time
working with the patient and a coordinator to
use the return to work restrictions and making
sure a position can be found. Also, the pro-
vider is paid for their time creating the
work restrictions.

WC models which compartmental-
ize medical and disability components
merely confound the issues that already
exist in the general health care system
and do nothing to prevent disability. Rea-
sons cited by many providers for not want-
ing to be in the WC system include
difficulty getting paid, time spent complet-
ing forms or working with employers that
are not compensated, too much litigation,
and patients with chronic pain that they are
not sure how to handle.

Administrative reforms and fee
issues that states can put in place to allevi-
ate some of these challenges are one con-
sideration. Modifications that can assist
providers in understanding and working
with the return to work issues, as well as,
how the use of specialized providers or
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clinics focused on the return to function and
work can improve outcomes.

Other ideas include the use of prior
authorization only for areas outside of guide-
lines and payment required for any treatment
within the guidelines. There could be a
mechanism in place to penalize insurers
who do not follow these rules which in turn
delay care and increases overall costs by
paying third-party administrators and
increasing provider staff time. Providers
should be incentivized to adopt a function-
ally based system when providing care, thus
assisting the return to work and limiting
treatment when function is not achieved.
There should be access to specialized inte-
grated care models when disability or func-
tionally limiting pain is present (Colorado is
an example where these ideas have been
successfully incorporated).

THE MEDICAL PROVIDER

Provider Training and Education

The majority of WC care in the US is
delivered by providers with little or no
formal training in occupational medicine.
The care is also delivered in a variety of
settings, some which foster less thorough
evaluations than others. Based on this
premise, there is a need to establish mini-
mum desirable provider qualifications to
deliver competent WC care effectively.
To achieve provider quality, at least two
major requirements must be addressed: the
development of WC specific competencies,
and provider training in WC.

Often the medical care delivered is
adequate no matter who does it but what is
lacking is critical thinking, understanding
the unique requirement inherent in occupa-
tional medicine. The focus of care in the WC
system is not exclusively on the patient as it
is in general medical care. Although top
quality patient care is essential, the provider
must take into consideration the employer, as
well as the insurance carrier, and govern-
mental agencies. This is a developed skill
and requires a different focus and mindset
than is traditionally learned in medical
school, residency, or other formal training.
Obtaining the critical skills in managing
work-related injuries has been generally
acquired from hands-on experience.

Competencies specific to WC medi-
cal services should focus on the unique skills
required in occupational medicine. Taking
an occupational history is different from a
general medical history and is reviewed in
detail below. Additional competencies
include, understanding the role of UR; the
important legal aspects, which include the
insurance company’s role in managing the
claim as well as state and/or local jurisdic-
tional requirements; and the focus upon
functional recovery and return to work.

Providers education should be
addressed by programs that can provide
training and preferably certification in
WC practice. To this end, ACOEM has
developed basic occupational medicine
courses and its Western Occupational and
Environmental Medicine Association offers
a WC certificate course at its annual meet-
ing. Both supply the practitioner with basic,
solid training for successful management of
WC patients, and encompasses the dis-
cussed competencies. Although the same
essential skills are required regardless of
who sees the patient, physician assistants’
(PAs) and nurse practitioners’ (NPs) depth
of medical knowledge is not as extensive as
that of physicians and needs to be consid-
ered in educational planning.

Continued quality improvement and
educational advancement is also an impor-
tant consideration. Additional advanced
certification programs within ACOEM for
expertise in the field of occupational medi-
cine have been developed. ACOEM’s Uti-
lization Review Subcommittee recently
completed work on a certificate of training
in UR both for providers and UR physi-
cians. Additional training in WC may also
be developed by other professional orga-
nizations that can focus more directly on
the impact of WC care to their particular
specialty. Furthermore, ACOEM can reach
out to and partner with affiliated profes-
sional organizations such as physician
assistants and nurse practitioners to develop
a specialty in occupational medicine. Such
a program would then require recertifica-
tion and continuous training.

Who Are the Providers?

As previously discussed, most med-
ical providers have no formal training in
occupational medicine, though some of the
primary care specialties (including family
practice) are now offering occupational
medicine courses. Most medical providers
who provide occupational service but are
not trained in occupational medicine gen-
erally belong to specialties such as family
practice, emergency medicine, or internal
medicine. Physicians who specialize in
urgent care treatment predominantly come
from these specialties as well. There are a
variety of educational opportunities that
could be provided. Partnership with the
respective  organizations is essential.
Whether it is the offering of speakers,
sponsoring courses at their conventions,
offering an enticement to participate in
an ACOEM'’s conference or one of its
component society meetings, these possi-
bilities should be considered.

Development of a curriculum for the
essentials of treating the injured worker is
critical (as discussed above). Traditionally
many of the educational goals routinely
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taught have been focused on specific types
of injury and how to treat them. This infor-
mation is universal, no matter the source of
training. The missing portion in most curric-
ula is the nuance of managing multiple stake-
holders around an injury claim. The
coordination that is required to return an
individual to work is critical to the success
of the case. It is essential to make the right
diagnosis or to clarify the diagnosis, as any
delay in treatment that extends the life of the
claim makes things more difficult and costlier.
Certification for all providers, with
learned competency in managing WC,
should be promoted. This additional certifi-
cation should then be utilized to select pro-
viders, giving preferences to those certified.
Other possibilities include the development
of preferred providers being allowed to
bypass UR, at least on specific issues (this
has been tried but should be more formalized
and objective) and the possibility of being
reimbursed at a higher rate to provide an
incentive to obtain additional training.

Specialty Care

Specialty care is an essential part of the
practice of occupational medical care. There
are opportunities to develop an educational
partnership in the practice of occupational
medicine with other specialty organizations,
for example, that of orthopedics, and physical
medicine and rehabilitation (PM&R). The goal
is for the specialist to have a basic understand-
ing of how the WC system(s) functions and
what are the critical parameters of care (includ-
ing disability, return to work, and medical
causation components) and what is the role
of the primary treating physician (which can
vary), and when to defer care to the primary
treating provider. This is, of course, a dynamic
that is different from treating (or operating) on
a patient and then just releasing them. This is
especially true for return to work issues and
work modifications.

Occupational Medical Reports

There are a variety of reports required
in occupational medicine care and WC sys-
tems. The basic purpose of all medical
reports is to supply an accurate and current
record of the injured worker’s treatment and
medical status. In addition, there are critical
topics that must be addressed for a medical
report to be complete and meet legal and
administrative requirements.

Many OEM physicians perform
IMEs and have performed occupational
medical consults as specialists. Thus, they
understand the essential points of focus.
However, there is a need to develop an
outline of what would be considered a good
and competent note that, for example, docu-
ments a routine visit.

Essential points include the history
and mechanism of injury, which, should
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always be kept in mind, especially regard-
ing whether or not the injury makes sense,
that is, causality. This is often of concern to
the carrier as it may be required to deter-
mine compensability. Applying Bradford-
Hill Causation Criteria is one consider-
ation, but it is also important to include a
statement upon analysis by the provider on
how this injury could have been prevented
or mitigated. The examination should focus
on the injured body parts with emphasis on
objective findings to monitor, frequently a
missing element in reports generated in
electronic health records (EHRSs).

Addressing the working diagnosis
remains an essential feature of all medical
reports. Often, the diagnosis is vague and
nonspecific and sometimes never changes
(inappropriately). This information is criti-
cal in the UR process so that treatment
decisions are timely. A diagnosis should
become more specific with time as symp-
toms change and the clinical picture
becomes more evident. It is important to
discard diagnostic considerations that have
been proven false. Problems occur when the
diagnosis is not progressively clarified.

Treatment progress should include
whether or not there has been an improve-
ment. With a lack of progress, it becomes
essential to intervene and try to assess why
progress is not being made. This informa-
tion also assists the employer in planning
for possible accommodations. Documenta-
tion of delayed recovery is necessary and
should be identified early. Pain should be
addressed especially how it is affecting
treatment, return to work, and activities
of daily living (ADLs). Pain management
by specialty care may be required. Further,
providers should be mindful of chronic
medical problems and whether they are
stable and are being appropriately treated.

Work status is also crucial and
whether the individual is working or not
is often all that is reported. Sometimes a
list of modifications or work restrictions is
also included but it may be uncertain
whether they are being honored or if the
individual is actually at work. A specific
section in the medical record should
address an assessment of routine ADLs
and functional ability assessment. Spe-
cialty care is often very important in
managing rehabilitation.

Finally, an assessment on the prog-
ress towards maximum medical improve-
ment (MMI) should be addressed. This is
probably best articulated by assessment of
the functional recovery of the injured
worker and when they are likely to achieve
their pre-injury work capacity. This then
helps the carrier and employer plan for
either return to regular employment versus
developing workplace accommodations or
planning vocational retraining.
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Effect on OSHA Recordability on
Provider Practice in Workers’
Compensation

The Occupational Safety and Health
Administration (OSHA) revised its rules for
tracking and reporting workplace injuries
and illnesses in 2015."> OSHA imple-
mented a new recordkeeping regulation
to improve the quality of workplace
injury and illness recording to help reduce
underreporting of workplace injuries
and illnesses.'> Accurate recordkeeping
increases employer awareness of workplace
injuries and illnesses, and assist employers
to voluntarily correct workplace hazards.'®
Producing accurate injury and illness data
helps measure the magnitude of occupa-
tional injury and illness across industry.'®
Recordability does not necessarily equate
to WC eligibility.'® Not all cases recorded
in the OSHA system are compensable
under the state WC system.'® Conversely,
cases compensable under state WC may
exist that do not need to be recorded.'®

Some first-aid treatments and proce-
dures include using a nonprescription medi-
cation at nonprescription strength.”” A
recommendation by a physician or other
licensed health care professional to use a
nonprescription medication at prescription
strength is considered medical treatment for
recordkeeping purposes. Using wound cover-
ings such as bandages, butterfly bandages,
Steri-strips, and Band Aids are considered
first aid while other wound closing devices
such as sutures, sta];les, etc., are considered
medical treatment.'” California Labor Code
Section 5401 defines “first aid” as “‘any one-
time treatment, and any follow-up visit for the
purpose of observation of minor scratches,
cuts, burns, splinters, and so forth, which do
not ordinarily require medical care.”'® Such
one-time treatment and follow-up visit for the
purpose of observation is considered first aid
even though provided by a physician or reg-
istered professional personnel.

State differences exist. For example,
in California, the Workers’ Compensation
Insurance Rating Bureau requires all inju-
ries and illnesses receiving medical care to
be reported to them, even first aid claims,
which is not an OSHA or Cal/OSHA
requirement. It is important for physicians
to be aware of state specific reporting
requirements and physicians are sometimes
asked by employers not to report for fear it
will impact their loss ratios and costs.

Employers are often concerned
regarding the costs associated with WC
claims including the extent to which
work-related injuries contribute to medical
expenditures.'® Similarly, employers are
concerned regarding the potential impact
of OSHA recordables on companies in
terms of fines, transparency for public

viewing, which may affect future contracts,
for example. Employers may pressure pro-
viders regarding causality determinations
and whether an injury is managed beyond
first aid or not. The authors opine that
injured workers should receive timely and
efficient care in keeping with the standard
of care as represented by certain guidelines
such as the ACOEM Practice Guidelines
and reporting requirements adhered to as
adjudicated by state and federal reporting
requirements.

Confidentiality and Privacy
Requirements and Workers’
Compensation

Entities such as WC insurers, WC
administrative agencies, and employers
need access to health information of indi-
viduals who are injured on the job or who
have work-related illnesses in order to adju-
dicate claims or coordinate care in WC
systems. This health information is
obtained from health care providers who
treat these individuals and who may be
covered by the Health Insurance Portability
and Accountability Act (HIPAA) Privacy
Rule which recognizes the legitimate need
of insurers and other entities in WC systems
to have access to personal health informa-
tion as authorized by state or other laws.°
Under the Privacy Rule, covered entities
can disclose protected health information to
insurers, state administrators, employers,
and other covered entities in WC systems
with or without individual authorization.
The minimum necessary expectation is that
covered entities reasonably limit the
amount of protected health information
disclosed to the minimum necessary to
accomplish WC purpose.”

HIPAA does not generally apply to
entities that are employers, WC insurers,
WC administrative agencies, except to the
extent they may otherwise by covered enti-
ties.”! HIPAA does not apply to employers
merely because they collect employee
health information; rather, HIPAA will
affect employers in their processes of
obtaining protected health information as
it applies to the health care entity from
which the emplozyer is attempting to obtain
the information.”?

HIPAA emerged in part due to the
evolving technology and the digitalization
of medical records in an effort to keep up
with the demands for patient privacy which
in the WC arena means obtaining and
securing medical information.?' It is felt
by some thought leaders that that the
HIPAA and the HIPAA Privacy and Secu-
rity Rules should be amended to cover
employers.23

Employers may obtain employees’
medical records. In some states, workers
sign an authorization for release of medical
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information before the beginning of
employment while in other states, this
authorization can only be obtained after
an injury. Employers may process the med-
ical information obtained for various pur-
poses including WC. The question is under
what circumstances is it lawful for employ-
ers to obtain medical information, and what
are they allowed to do with the informa-
tion.>*

HIPAA’s Privacy Rule permits
employers, WC insurers, and third-party
administrators to obtain the necessary med-
ical information to manage WC claims.
Laws regarding disclosure of medical infor-
mation vary from state to state, and in some
states, a medical release is not needed while
in other states it is required. The Privacy
Rule for Workers’ Compensation is
designed to provide the minimum neces-
sary information to manage a claim. State
laws allow for subpoenas to obtain full
medical records as is needed.?*

WC carriers and administrators send
authorization release forms to injured
employees upon receipt and setting up of
a WC claim to ensure that they are in full
compliance with HIPAA and state laws.”’
All states have WC laws that require
employers to report workplace injuries
and compensate employees for them.
OSHA reporting requirements overlap with
the state and affect how employers report
workplace injuries. However, in order to
determine the appropriate compensation,
WC insurers ask injured employees to pro-
duce medical documentation or sign a med-
ical records release form. If the employer is
self-insured for WC purposes, medical doc-
umentation about injured workers is dis-
closed directly to the employer.>®

Relevant state laws govern disclo-
sure of EHRs to employers. State statutes
augment federal mandates that prohibit
discrimination and protect the privacy of
employees. WC statutes establish require-
ments for medical disclosures in particular
circumstances. All 50 states have their own
disability rights statutes which vary in
scope and coverage, and many do not dis-
cuss or limit medical inquiries.>

In summary, all health care providers
should realize that because neither employ-
ers nor WC insurers are covered under
HIPAA, the final responsibility for record
release remains legally on their shoulders.
If a record is released that includes unnec-
essary information and that information
goes to an employer, possibly from the
non-covered insurer who can legally release
it because they are not covered by HIPAA,
any untoward consequences will be the
legal responsibility of the provider. In some
states, the WC law releases all records to
the employer and in that case the provider
would not be responsible because they are

covered by the state law. In other states,
only information pertinent to the claim are
releasable to the employer. Thus, the pro-
vider would need a signed release from the
patient to send more extensive medical
records to either the insurer or the
employer. In these states, release of infor-
mation not directly material to the claim
(such as obstetrical history or previous
addiction treatment), without a full release
from the patient, can cause the provider to
be in violation of HIPAA.

GINA—Genetic Information
Nondiscrimination Act

With advances in genetic testing, a
federal anti-discrimination statute—the
Genetic Information Nondiscrimination
Act of 2008 (GINA)—took effect in
2009. Genetic information pertains to dis-
ease in the employee and their family
members. GINA prohibits an employer
from using this information to make
employability decisions and further pre-
vents employers from obtaining genetic
information deliberately.?S

In a WC claim, if an insurer or
employer is requesting medical information,
GINA strongly recommends an appropriate
disclaimer on any medical authorization or
release form. There are state laws and HIPAA
rules that are constantly being amended; how-
ever, each governs who can receive medical
information on an injured worker’s claim,
also what information can be received and
when. For employers, it is recommended that
the information received is limited to avoid
violation of HIPAA and state laws.” In the
context of EHRs, GINA prohibits employers
from requesting genetic information about
employees or their family members.> In
some instances, GINA may have the unin-
tended consequence of interfering with good
medical care if a provider avoids asking about
genetic information in a WC case.

Electronic Health Records (EHRs)

EHRs have had a profound impact
on the workplace and affect pre-placement
medical inquiries, employers’ storage of
health data, business costs, and the work
habits of health care providers.”> EHRs
often require users to enter elaborate data
creating excessively voluminous records
due to cut and paste capabilities allowing
providers to copy large portions of prior
clinical notes into current updates. How-
ever, this exacerbates information overload
and can bury relevant content and produce
errors if not carefully edited. In addition,
EHRs suffer from fragmentation and other
display problems which may result in
employers receiving unwarranted informa-
tion in response to medical inquiries.”?

EHR platforms are primarily built
for general medical care, not WC cases,
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and as such are often ill-suited for WC
systems. They are often suboptimal for
capturing information for work injuries
and illnesses, most notably important func-
tionality measurement parameters which
are important to compare from one visit
to the next and which are not built into most
platforms. Other critical components to
WC injury management that are lacking
in EHR platforms and would be helpful
include addressing components of injury
mechanism, causation, treatment progress,
work status and whether work modifica-
tions are being accommodated, and assess-
ment of ADLs and documentation of
delayed recovery.

EHRs were initially a mechanism to
maximize reimbursement and have contin-
ued to be used primarily for that purpose.
Automation enhances billing opportunities
for providers and increases charges.>® These
costs may be passed on to employers and
those that contract with third-party insurers
may be subject to higher premiums.?* EHR
systems also impact medical costs with
regard to their purchase as implementation
and maintenance is expensive, costin% tens
of thousands of dollars per physician.”

EHRs may not create an accurate
reflection of the patient encounter and
may have a negative impact on interper-
sonal relationships and have contributed to
physician burnout due to the clerical bur-
den. Employers involved in litigation relat-
ing to worker injuries or disabilities will in
the future encounter EHRs rather than tra-
ditional medical files in discovery. How-
ever, employers might be able to determine
easily whether a patient had a pre-existing
condition that affected a claimed workplace
injury.”® Rather than obtaining general
authorizations for release of all medical
records, employers should be permitted to
pose only narrowly tailored queries that are
designed in the adjudication of work injury
claims or in fitness for duty evaluations.*

Employers will need to develop stan-
dardized methods to formulate their medi-
cal inquiries. Such standardization may
allow EHR vendors to incorporate search
and retrieval mechanisms into EHRs that
will facilitate standardized modes of
response to employer queries. The less
burdensome the task of extracting informa-
tion is for providers, the more likely it is
that they will be able to furnish precise and
meaningful responses and adhere to the
HIPAA Privacy Rule principle of limiting
disclosures to the minimum necessary for
the employer’s purposes.

Workers’ Compensation Billing
WC provides coverage for medical
treatment, wage replacement benefits, voca-
tional rehabilitation, and other benefits to
workers who are injured at work or who
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acquire an occupational illness. WC is a
unique hybrid insurance dealing concomi-
tantly with health as well as disability. State
and federal laws require that employers
maintain WC coverage to meet minimum
standards. Costs are borne almost entirely by
employers. Private insurance companies dis-
pense the majority of WC benefits, although
certain employers are self-insured.

WC billing differs from state to state
and knowing state regulations will ensure
practice compliance. The state commission
establishes the regulations pertaining to
WC billing at the state level. However,
there is general information that helps keep
WC billing uniform.

Using the correct forms is crucial
and includes the incident report which is
completed when the patient first seeks treat-
ment for the work injury. The billing
department also submits a claim form along
with the provider’s documentation to the
WC insurance company for reimbursement.
The date of injury has to be completed and
may be overlooked during billing.?’

WC insurance has no copayment or
deductible and providers must accept com-
pensation as payment in full. Balance bill-
ing of patients is not permitted. The state
compensation commission sets the fee
schedule and is furnished on individual
state websites.”” The coding systems for
billing are based on those used in general
medicine, including the Centers for Medi-
care and Medicaid Services (CMS) rules.?®
Current coding rules for complexity have
little bearing on musculoskeletal work inju-
ries which are most common and do not
recognize information important to the
adjudication of WC claims such as job
description, details of job tasks, workplace
exposures, job satisfaction, previous WC
claims, and functionality, for example.”®

HIPAA privacy rules must be
adhered to and illness or injuries unrelated
to the workplace should never be billed to
the employer.”’ Sometimes an employee
may present to a provider for a workplace
injury wanting to be seen for an unrelated
issue. Providers need to be aware of the
importance of maintaining separate
encounter forms if this occurs. Conversely,
a patient may see a provider and fail to
inform them that the injury is work related
in which case the primary payer will obtain
a bill for the services. If subsequently pay-
ment is requested from the WC insurance,
the primary payer may have already paid.
The reimbursement paid by the primary
payer must be returned. If the WC claim
is denied, an appeal may be initiated.’

Often, coding rules do not succinctly
capture or provide adequate incentive for
delivery of services that are critical in the
WC arena such as addressing causation,
functional impact, and return to work
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planning. Compensation to medical pro-
viders are often based on payment systems
designed for other purposes, for example,
primary care so the codes may not relate to
parameters important in WC.*® Some
parameters that are routine in regular health
care may be excluded from payment in WC
if they do not apply to work-related injury
or illness. However, WC providers must
also assess factors beyond the patient’s
immediate health status such as workplace
exposure and mechanism of injury to deter-
mine causation.?® Further, important com-
munication with employers, rehabilitation
providers, or return-to-work coordinators
by providers is not captured in the current
reimbursement system. Consultation codes
have been eliminated from CMS payment.
ACOEM recommends that WC
payers adopt improved documentation as
a requirement for many of the evaluation
and management (E&M) codes and recog-
nition of consultation and case management
codes critical to WC.*® Adoption of certain
coding ground rules appropriate for WC
care would take the functional status, pro-
jected recovery and other clinical details
that are crucial for successful outcomes in
WC cases.”® ACOEM in collaboration
with the International Association of Indus-
trial Accident Boards and Commissions
highlighted the need to compensate physi-
cians for the additional time and expertise
required in assessing medical causation and
minimizing disability. In routine primary
care encounters, there are no incentives to
obtain a thorough occupational history, for
example. WC providers require specialized
knowledge and training in evaluating
injured workers, and make causality deter-
minations and address function, recovery
and return to work within evidence-based
guidelines hence mitigating disability.?®
Washington State has a special fund
responsible for its WC system and used to
develop the Centers of Occupational Health
and Education (COHE) program. This pro-
gram was designed to implement and evalu-
ate whether disability would be decreased by
providing modest financial incentives to
providers for engaging in certain occupa-
tional best practices including prompt sub-
mission of the report of incident, daily
calling employees placed off work, prescrib-
ing activity at each visit, and assessment of
impairment if the employee is not back to
work after 4 weeks. The data were analyzed
by the University of Washington and
revealed that disability days per claim were
reduced as were disability costs, and medical
costs, disability claims for back injuries were
reduced, also the likelihood of 1-year dis-
ability was reduced. Further, injured workers
are likely to benefit from a coding system
that rewards functional assessment and
attention to indicators of delayed recovery.?®

State compensation boards or com-
missions establish regulations pertaining to
state WC billing as well as approve fee
schedules. Current reimbursement systems
are based on CMS required documentation
which does not align with the needs in WC
systems for successful adjudication of
claims. Further, current WC payer systems
do not reimburse for the actual needs of
recommended WC care. Compensation is
an important driver of provider behavior
and outcomes and new coding rules are
needed to facilitate excellent care and ser-
vice. ACOEM proposes new rules for doc-
umenting E&M encounters with decreased
emphasis on unneeded elements of the
history and physical, increased emphasis
on work-related parameters, and function-
ality hence mitigating the disability risk.
ACOEM further proposes recognition of
codes for consultation in WC care.

EXHIBIT A

Summary Recommendations for
Workers’ Compensation Systems
ACOEM supports the following
recommendations for WC systems:

1. Choice of provider in the
initial, early, and late phases
of WC. There should be
options for second opinions
by appropriate mechanisms.

2. There should be minimum
qualifications and training of
providers for effective WC care.

3. Assessment of medical
causation should be done by
providers with training on the
topic with special attention to
the mechanism of injury,
applicable legal standards in
the jurisdiction, and utilize
evidence-based reasoning.

4. Allhealth care providers should
understand the patient’s job
duties in order to safely return
to duty.

5. It is recommended that all
systems use scientifically based,
functionally oriented medical
treatment guidelines that are
compliant with the Institute of
Medicine’s Standards for Deve-
loping Trustworthg Clinical
Practice Guidelines.

6. Limit requirements for prior
authorization for issues outside
of approved guidelines. In such
circumstances the best approach
may be a cooperative discussion
between the peer reviewer and
treating provider and such
discussions should be effectively
incentivized. Regulatory systems
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should assure efficient and
medically appropriate care and
avoid unnecessary requirements
for prior authorization whenever
possible.  Incentives  aimed
at completion of specific return
to work documents, patient-
centered assessment, and goal
setting may be helpful.

7. Regulatory systems should assure
efficient and medically appro-
priate care where we would
create incentives for providers
and disincentives to keep payers
from denying appropriate care.

8. Allhealth care providers should
continually use functional
assessment of their patients in
order to set treatment goals,
determine MMI and assist in
early return to work.

9. In permanent partial disability
systems where, for example, the
American Medical Association’s
AMA Guides or other state-
specific guidelines are used, only
trained providers should rate a
patient’s  permanent  partial
disability. The use of nationally
accepted standards is preferred.

10. Additional training of health care
professionals on the concept of
MMI which is unique to WC.
Proper use of this concept can
avoid unnecessary care which is
not functionally improving the
patient.

11. Movement towards an assess-
ment metric to capture
progress towards MMI.

12. Administrative reforms that
states can put in place to
alleviate some of  the
compartmentalization in WC.

13. Medical authorization/release
forms should contain approved
HIPAA compliant disclaimer.

14. EHR platforms should include
functional assessment, as well
as, other components relevant
to WC—mechanism of injury,
causation, treatment progress,
work status, and whether
work modifications are being
accommodated, assessment of
ADLs and documentation of
any delayed recovery.

15. Employers should tailor queries
instead of obtaining blanket
authorizations for release of
all medical records.

11.

12.
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